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ATTORNEY GENERAL'S EX PARTE PETITION
FOR THE APPOINTMENT OF A RECEIVER

Anoracy General Maura Healey respectfully petitions this Court, parsuant to G.L. ¢. 111,
$5 72M & 72N, for the appointment of a temporary receiver for the following five mursing
bomes in order to protect moce than 200 of their residents from imminent danger of death or
Gardens™); Bedford Village Care and Rehabilisstion Center LLC (“Badfoed Village™), Hallmark
Care and Rehabilitation Ceater LLC %/ Rockdale Care and Redabilitation (“Reckdale™);
Digheon Care and Rehabilitation LLC (*Dighton Care™), and Highland Manor Care &
Rehabilitation Center LLC ("Highland Manor™) (collectively "Respondents,™ or the “Facilitses™).

A receiver is nocessary: (a) %o prosect the immodiate health and safety of the Facilitics'
residents by ensuring thet they reccive the care and support they nead, () 10 protect the health



and safiety of the residents during the coming weeks by taking measures 10 ensure that the
Facilities retsin adequate vendoes and sl sad (¢) o ensure he implementation of arderly and
safe closure of the Facilities and resident transfers over the coming weeks.

The Facillities are ot risk of dangerous understaffing bocasso Respondonts have not paid
somnc wtadl their wages and they may ot ssake payroll this Friday (May 3, 2019). The nursing
vendors, Al least ome facility has been put on notice that its food service vendor will no loager
deliver food sarting tomorrow (April 30, 2019) doe 10 sonpayment, Another facility has run ot
of milk for its ressdents. Stafl af the Facilities do not have access 10 Respondents” bank accounts
and administrators in charge of paying wages and vendors' bills for critical services have not
responded 10 the Commonwealth or their own staff. The appointment of a recciver would
addecss hose isvees and ensure the health and safcty of residents of the Facilities,

In furdher support of the Petition, the Atomey General relies on the Affidavit of Shemsan
Lobaes, Director of the Division of Health Caro Facility Licensure and Certification, Affidavit of
Whitney Moyer, Chief of the MassHealth Office of Long-Term Services & Sepports, Affidavit
of Laseen G. Moran, Deputy Chief of the Atlomey General's Fair Labor Divisicn, and the
sccompanying Memoeandum of Law.

The Attoency General asks that the Court enter the enclosed Proposed Ovder for the
Appointment of Recoiver, pursuamt to the Patient Protection Reccivership Act, GL 111, §
T2M ct 3¢q,, immediately appotating a recciver for Respondonts,

JURISDICTION
1. Jwisdiction is conferred upon this Court by G.L. . 111, § 72N,



VENUE
2. Vemee is peoper punsuant to GL. ¢, 223, § 5,

PARTIES

3. The Petitioner is Amomney General Maura Healey, Pursuast 5o G.L. . 111, §
T2N, the Attorngy General is asthorized 10 bring an action requesting the appointment of 4
receiver 1o operate 3 long-leem case facility as defined by GLL. ¢ 111, § 71, whenever grounds
for receivership exists, as set forth fn G e 111, § 72M0

&  Bodfoed Gaedens Care and Rehabilitation Conter LLC is the holder of a liconse
issued by the Massachusetts Department of Peblic Health ("DPH™) 0 eperate a 123-5ad loag
term care facility locaged 3t 4586 Acushmnet Ave, New Bedfved, Massachusetts. See Lobmes AfY.
$4. Acconding o Bedfoed Gardens' filings with the Seceetary of the Commonwealth, Joseph
Schwartz is the registorod agont and masager.

5. Bedford Village Care and Rehabilitation Center LLC is the bolder of a license
issued by DPH w operate a 73-bed koag term care facility located at 9 Pope St., New Bedfoed,
Massachusetts. Lohees Aff. 4. According to Bedfoed Villages® filings with the Secretary of
the Commonmwealth, Michoel Schwartz is the registered agent and manager.

6. Hallmark Caso and Robahbilitation Conter LLC d%'a Rockdale Care and
Rehabiligation is the holder of a liconae isvued by DPH % operate a 107-bed long tens care
facility located ot 1123 Reckdale Ave, New Bedfoed, Massachusetrs. Lohnes AfE. 9.
Accoeding 1o Rockdale's fllings with the Secretary of the Commonwealth, Joseph Schwartz ks
the registered agent and manager.




T Dighton Care and Rehabilitation Center LLC is the holder of a license issucd by
DPH o operate 3 30-bod Jong term cawe facility located at 907 Comter St., Dighton,
Massachasetrs. Lohnes AL 94, According Dighton Care’s filiags with the Secretary of the
Commonwealth, Michae! Schwartz is the registered agent and Mseph Schwartz is the manager.

8. Highland Manor Care and Rehabilitation Center LLC 1s the holder of a license
issucd by DPH %o operate a 26-bed long terms care Bacality locatad ot 761 Haghland Ave,, Fall
River, Massachusetns. Lobmes Aff. 94, According to Highland Manor's flings with the
Secretary of the Commoerweakh, Mickoel Schwartz is the registered agent and Joseph Schwartz

is manager,

FACTUAL BACKGROUND
9. DPH is the state agency responsible for Heesilng long terms care fheilities
persuant o G.L. ¢. 111, §73. Lobnes AfY. 93,

10, The Divisiom of Health Care Facility Liconsere and Centification ("Division™) is a
division of DPH and is responsible for the licensure of koag-term care facilitics under G.L. <,
THL, § 71 o well as @he protection for the safety of residents who reside in those facilities. 1.
.

Il.  The Facilitics are nursing homes licensed by DIFH 10 operate a kag-erm care
facility, cach of which is an affiliste of Skyline Healthcare LLC (“Skyline™). Lohnes AfE. 94,

12, Masssachusetts law roguires that any licensed sursing home, incheding
Respoadents, must have a Beensad Narsing Home Administrance.,




The Respondent Nuesing Homes
13.  DPH became sware of Skyline’s difficulties in other states in 2018. DPH then

coatactod Respondents and Skyline %o dascuss their plans for the five Massachusetts Facilities,
Lodnes AfT, §5.

14, At that time, Skyline sold DPH that a thind party was negotiating to purchase all
five facilitics and that the wnaffiliated thind-party %o which the potcntial perchascr intended to
lease the facilitics was masagiag the facilitics duriag the segotiation peocess. I, 15,

15, Yet, by March of 2019, negotiations foe the proposed sale of the Skyline facilities
had broken down and the sale did not occur. Id 97,

16, When the salle foll through, the Facilitios brought in a new manager 10 overses the
Facilives. 1d. 98,

17.  On March 27, 2019, Respoadents” Administrators ralsed serious concems relaed
10 cagoing issves at the facilities, including

a  The inability 1o ceder supplics due to owtstanding liabilitics % vendors for
cribeal services

b. Concems about whether payrell would be fully fended; sad

¢ loability of facility personnel, inclading the Administrators, to
communicate with representatives of Respoadents who could address
concems al the facilities. See Lobmes AT 999, 11,

18.  On April 5, 2019, administrators ot the Facilities 10ld DPH that the facilitics msay
pot meet payroll due 1o & lack of funding sad ocogoing tssues with Respondents” payroll
company. Id §14.




19, The Administrators were concerned that missing payroll could casse saff 10 miss
their shifts, which would resslt in insufficient staffing 0 provide care to the facilities’ residents.
I g4,

200 Dueto the ongossg concems with staffing levels, resulting froms the payroll
issues, DPH Initied onsite visits at cach of e facilities on Apeil 6 and 7 to monitor stal¥ing
levels, supplies, and the provision of critical services, and 1o determine whether residents were
receiving adoguate care. Local ombudsmen from the Executive Office of Elder Affairs also
visiied the facilities on Apell 6* and 7 1 monitce resident safety and care. I 116,

21, Based on Respoadents” cumulative, ongoing operational issees, which created a
disruptive eviromment that could adversely impact resident care in these five nursing homes, on
April £, 2019, the DPH sent writien notification 10 Skyliee (on behall of Respondeonts)
peodibiting sew admissions 10 all five facilities, effective Apeil 9, 2019, 14, 419,

22, OnApril 11, 2019, Bedford Village residents’ personal neods accounts could net
be acoessed due 10 a levy on the account. 34 AL, 20

23.  DPH met with Rospoodents, the inderim manager for the Facilitics, and their
attomeys oa April 11, 2019 to discuss Respondents’ plans 1o stabilize operatices. Respondents
did not provide a stabilization plas and the interim manager reported that aldhoagh be had a plan,
he would not provide it unless DPH Kifted the limitation oo admissions. DPH reiterated that the
lmitation on admissions could not be lifled wnlcss operations weore stabilized and it saw a writton
plaas for sccomplishing that, DPF has not reccived a stabilization plan for e facilites. 14, 121,

24 On Apeil 12, 2019, salY expressed concern that payments were not belng made 1o
temporary nurse staffing agencies or waste management companies at Bedford Gardens, both



providing essential services. 1d. §22.

25, The Anomecy General™s Office roceived mutiple complaints from woekers at the
Facllities reganding late paymcnts, soa-payment of wages, bounced chocks, noav-payment of
overtime and failure tw provide a proper pay stub. Moman AL 954.7,11,13,17, 19.21.

26, StafY ot all of Respondents” facilitics wore due 10 be paid on Friday, Apail 19, but
many stafl were concemned they would not be paid, Lobnes A1 24 Moras AIY 99 11,12,

27, DPH saff ageis visited Respondents’ facilities on April 20* sad 21 (o monitor
staffing lovels, swpplics, and provision of critical services, and 10 so¢ whether residents wero
rocciving adogeate cwe. Local ombudsmen from the Exccutive Office of Elder AfEairs also
visited the facilities those days 10 monitor resident safety and care. B4 124,

The Ongoing E R seots’ Nursing I}

28.  On Sunday, April 21, 2019, Bedford Gasdens moved nineteen residents from the
third Moor 10 B first and second floors of the facility, effectively closing the thind Noor, because
e facilicy did not Bave enough stafl 1o operate three foors. M 126

20, Staff were mot paid by direct deposit, as scheduled, on Priday, April 19. Then, oo
Monday, Apel 22, 2019, staff ot all five Facilities received paper chocks withowt taxes and
comployes benefits deductad, sad withostt payment for overtime. 14 923,25,

30, Multiple vendors have st off, sad threatenod 1w shut ofY, services 1 the facilities
inclotey:

o Highland Manor and Dighton Care phone servico was shut off, which the
smpacted acoess 1o patients’ clectrome medical records and foroed stafl 0o
rely on paper reconds (14 525);




b Internet andior phomes at ol facilitics will be terminated o within the next
fow days (4. 130);

¢. Employee health, dental sod vision benefits will be serminatod if
peemiums are not paid by tomoerow (Apeil 30, 2019) (1d. 132

d. The delivery of nursing supplies from Twin Med had placed ca hold cn at
the ime (Id. 29

¢. Separaic phone lines for Bedfoed Vilage 2and Dighton Care roguieed o
comnect the facilities’ fire alarms to the local fiee department woubd be
turned off on within the next fow days (14 P1);

£ Aflac has not boen paid for theee months for the 100% employee paid
benefits (14. 33

g Polat Click, the electronic modical rocced service had a balance of over
$50,000 mot paid and wanied & payment plan (Id. AfE. T34);

h. Neeton, a emporary stafling agency, demanding immediate payment (14,
Bk

i. RNC Nursing, another temporary staffing agency, was owed over
$150,000 for staffing provided to Bedford Gardens, Bedford Village,
Dighton and Highland Manee (14, $36k

31, Respondents regularly billed and have boen receiving payment from the
Commonwealth for services provided 1o residents who are members of the Massachusetts
Medicaid Program, MassHealth. See Moyer AfT. €5, '



32, Massiicalth directed $528,754 in paaments 10 Respondents by clectronic funds
traesfer that was scheduled 10 arrive (s the facilities” bank acoounts on April 22, 2019 w cover

services provided from Maech 1, 2019 10 March 31, 2019. Moyer AfE. %6.

33, The table below provides a beeak down of the amosnt Massiicalth trameferred %o

the bank accownts of cach of the Skyline Facilitics and the bank accounts 10 which the payesents

were directed via EFT
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34, Administrators of Respondents’ facilities were not able to access those payments

and, in some cases, not able 1o pay their direct care ssaff and‘or essential vemdors as a result of

not being able to access those funds, 1d, 18,
35, Om Agril 23, 2019, saffing 2t Bodford Gandens was critically low; there were
only 3 Certifiod Nursing Assistanss scheduled 10 care for 75 residents that evening. Lobacs ASY

o7

36.  Thet same day, counsel for Respondents contacted DPPH and offerod to voluntacily
surrcader the facility locnses for all five failitics. m'may.ommmum
1o Respoodents owtlinimg the onderly ckssre process s the dates by which such losures

neoded 1o be effectuted, 1d. 138., Bx. 2.




37, Asof April 24, 2019, more Shan fiftecn staf¥ at the facilities had sot received
paychecks that wese due 10 be paid Apeil 19, 2019. 14 1.

38,  DPH developed an expedited closure timelime for each of the five Respondent
facilities %o limit the possibility that the ongoing oporational issues wosld advenscly impact
residont care. See Lohmes AT 938, Ex. 1. All five facilities were 10 be closad no later than May
24, 2019. Bodford Gardens snd Rockdale, the two largest, were 10 close by May 3, 2019,
Lobmes ASf. 138

39.  Respondents canmot provide many critical services Yo their residents:

a Respondents” adminitraices reocived 3 notice froms Sysco, e food veador, tha
scrvices would end on Apeil 30 doe 10 a0 overdue balance of $135,570. 34 W43

b. Bedford Gardens is relying entirely on staffing agencies for its liconsod nursing
staf¥ and the staffing agency is no longer provide stalfing as of woday (Apeil 29,
2019 due o non-payment. Id, §44,

¢, Bodford Gardens sed Rockdale have no social workers. 1d. 946.

d Administratoes from Bedford Gardens, Bedford Village, and Dighton Care have
stased that if stafY is not paid on May 3, 2019 fow, if any, employees would
continue 1o work. . 550,

¢, Bodfoed Gandens has no moee than one persom ressaining oa its howsekeeping
staff and only has cewe Laundry worker, M. 947,

{. Only one of two stoves working is working at Dighton Care and there are no
funds %o cover repairs, [d 48,




g Dightom Care's milk supplier will no Joager deliver milk products due to the
overdue halmsoe on the account. I W9

40.  Asof Apeil 28, 2019, there are 203 residents living ot the facilities as follows:
Bedford Gardens 50, Rockdale 62, Bedford Village 46, Dightoa Care 24, and Highland Mance
21, K 9951-56.

Aspolntment of a Recetver

41, Based om its imvestigation, the Departscet of Public Health belioves it is
necessary to immediately appoint a receiver %o prevent harm to the residonts of the facilities.
Lohnes AL 9957-58, Without a receiver, there is 3 imminent danger of death o serioes
plrysical harm 1o paticnts af the facilities. 1d. AfY. $58.

42.  Respondents are unable 10 provide adeguate supervision and care 10 their
residents %0 ensure their health, safety and welfare. Further, Respondents have boen wable 1o
come up with & plan 10 stabilize heir operations, effectune onderly transfers of their residents w0
other facilities, and an ordesly chosure of thelr facilities. The bnumodiate appodstment of &
receiver is necessary 1o prevent harm to the facilities’ residents.

43, DPH proposes that the Court appoint KCP Advisory Grosp LLC ("KCP”), by and
through Pasl Valcatine, as receiver for the facilities.' A copy of the curriculum vitse for KCP
sod Mr. Valetine is amached as Exhibit 1, DPH bas spoken with Mr. Valentine, who has agreed
1o accept the appointment if made by the Coart. Lohmes AR, $59.

' Durieg the past week, KCP and its cousel, Casner & Edwards, had informal discussions with

Skyline represematives about KCP potentially providing advisory services to Skyline. Skyline
did 2ot retain KCP and theee does not appear to be a conflict of interest, but the Asomey General
discloses this pior contact out of an sbundance of caution.



44, In cxmaondinacy ciccumstances, MassHealth cas snd docs make advance
payments o MassHealth-enrolled nursiang factlities for services provided or expected 10 be
provided to MassHealth members. It typically takes four business days for such an advance
payment to be processed by the stale systom and the recciving bank. Moyer AL 99,

45,  Based on the facts and circumstances kaown 8o Massiealth at this time, and
provided that the Court appoints a receiver for the Skyline Facilities with the authority 10 open a
new bank account or acoownts on behalf of the facilities and make paymsents 10 direct care staff
and essential vendors cn behall of the facilitics, MassHealth belicves there is a sufficient basis o
pake as advance payment of payments to the Skylise Facilities s order 1o casure continoed
acoess 10 care for Masskicalth members. Moyer AL 411,

CAUSE OF ACTION
For Appointment of a Recviver
GL.e. 111,§72M

46,  The Amoency Geseral reallepes the forcgoing parngraphs as if each were fully set
forth herein.

47.  As emergency exists as cach of the Respoadent facilities bocasse there isa
sitwation or condition which pecacnts imminent danger of deagh or serious physical harm 10
pasients, incheding but not limited o imminent or acteal abandoament of an occepied facility.

48, The attached affidevins show that immaodiate sppointment of the receiver, on an ex
paric basis, is nocessary 10 peevent harm 10 the residents living at the Respomdent facilities.

49.  The emergency exists because Respoadents sro umable %o ensure the health,
welfare and safety of their residents, primaeily doe 10 3 lack of funds resulting W shortages for
stafling, food, supplics, and critical services.

12



50.  If the Facility is abandonad by its stafl it will have a devastating impact on the
bealth and safety of the Facility"s resadents and patients, presenting an tmminent danger of death
or serious physical harm.

51, Appointing o recciver will allow the recciver 10 access paymonts previously made
0 the Respondents and, if necessary, 1o work with Masshicalth 10 open & sew bank account in
order 10 receive funds to heldp casure that the residents of the Facilities receive the care they need.

52 With the Count’s ceder, the receiver will have suthority %0 access funds in the
Facilithes bank accounts as described in paragraph 33 that have MassHealth fends in them 10 pay
for care for the residents,

WHEREFORE, the Court should enter the enclosed Propased Ovnder For The
Appointment Of A Recelver, which among other things, sppoints KCP Advisory Group LLC, by
and theough Paul Valentine, receiver for the Respondents purssant to G.L. ¢, 111, § 7T2M, and
make such other orders &3 are just and peoper.

Dated:  Aprsl 29, 2019 Respectfully subsmtied,

MAURA HEALEY
ATTORNEY GENERAL

Mary Beckman, B 5655
Eric Gold, BRO 393
Michael Wong, BBO £568875
Assistant Attorseys General
Health Care & Fair Competition Burean
Office of Amomey General Maura Healey
One Ashburton Place
Boston, MA 02108
(617) 727-2200
Mary Beckmanimass. gov
Eric. Gold@mes gov
Michacl. W. Wong@mass gov
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About XCP Advisory Group, LLC

KCP Advisory Group & a leading provider of Bnanciad advisory, corporate restructuring, itigation
support, and business performance improvement services to lender, Investor, legal and
corporate stakeholders. KCP is rocognized for providing innovative and creative sokutions, with
2 focus on turnaround and crisis management in inanclally distressed situations. Based in
Massachusetts, with offices in Chicago and New York, the firm serves clients in engagements
natlonwide,

KCP and its professionals have broad industry expertise, inciuding healthcare, manufacturing,
retad, real estate, multifamily housing and fimancial services.

KCP regularfy serves in a fiduciary role — such 23 recelver or trustee —~ and In interim
management rodes including CEO, CFO, and Chief Restructuring Officer.

Selected heathcare engagements include:

¢ Symergy Healthcare: Receivership of 8 skilled nursing faclities in Massachusetts pending
before five courts in NY and MA, Engapement includes closure of two facilities, and
financial and operational stabllization of six, preparing them for sale to new
oRnery/operatorns.

o Legacy Estates: Roceivership of an assisted living facility and an independent lving
faclity, both in Memphis, TN,

e Radius Specialty Hospital: Receivership of shuttered specialty hospitl in Roxbury, MA

o Sleep Heathcenters: Receivership and ordecly windup of this provider of sleep testing
and sleep therapy eguipment, with locations in New England and the Southwest,

About Paul Valentine

Paul Valentine is Senior Managing Director of KCP Advisory Group, He will lead XCFs
engagement as Receiver.

Mr. Valentine speciaiizes in the management, development and operation of high-qualey, fast.
growth, small-to-mid-sive organizations. Me, Valenting brings » diverse industry Background to
KCP, including roles in healthcare services, medical devices, retall products and maowfacturing.
His formal education in accounting and finance is further enhanced by Nis corporate roles in
sales, operations and product development, as well a3 3 number of officer roles including the
chief executive position. Mr. Valeatine focuses his case matters on Performance mprovement
and Corporate Renewal, providing his clients with strategic and marketing advice, while
maintaining a sobd focus on financial structure and operational efficiencles.

Mr. Valentine has deep executive and consulting experience in healthcare, Currently, he leads
KOs engagement s Receoiver of eight skilled nursing facilities in Massachusetts formerly
managed by Synergy Healthcare.



Prior to joining KCP, Mr. Valentine held a number of executive positions, including: CEO of Sleep
HealthCenters, » multi-center provider of sleep testing and sleep therapy equipment; CO0, OFO
and President, Children's Medical Ventures, a developer of products and educationa services
for noonatal intensive care units; CFO of Cape Cod Potato Chips; and CFO of Boston Popeom,
Mr. Valentine holds a Bachelor of Sclence degree in Accounting and a Master of Business
Administration degree in Finance and Entrepreneurship, both from Babson College, Wellesiey,
MA, He is 2 member of the Turmaround Management Association.



